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THE AMERICAN ATTITUDE TOWARD CAPTURE 

AT SEA 

The United States, fighting a war for independence from the greatest 
of maritime Powers at a time when the belligerent and neutral worlds 
were united against England because of her maintenance of the ancient 
rules of maritime warfare, naturally incorporated into its first treaty, 
the commercial agreement of 1778 with France, the "twin maxims" 
of Utrecht: free ships, free goods, enemy ships, enemy goods. 1 The 
greater freedom which the first of these principles expressed agreed 
with the interests and the temper of the new republic, since in but one 
of its subsequent treaties has it included the opposing regulations upheld 
by the mother country. 2 Treaties of 1782 with the United Provinces, 3 
1783 with Sweden, 4 and 1800 with France 6 stipulated that free ships 
should make free goods and enemy ships, enemy goods. 

Before the last date the United States had made treaties in which 
the first of the "new" rules, namely, that free ships make free goods, 
stood alongside of the second " English " rule which provided that neutral 
goods in enemy vessels should be free from capture. This is true of the 
treaties of 1787 with Morocco, 6 of 1795 with Spain, 7 of 1796 with Tripoli, 8 
and of 1797 with Tunis. 9 It would, therefore, have been impossible 
to say of the period after 1780 what a defender of England's position 
towards the Armed Neutrality has written of the preceding period. 
Manning, speaking of the absence from the manifesto of the Northern 
Confederacy of the second principle of the "Dutch system," said: 
"But never had there been, among Christian Powers, a treaty which 

1 Martens, Recueil de TraitSs, II, pp. 594, 597. 

2 England, since the early part of the seventeenth century, had upheld the 
principles of the Consolato del Mare, which exempted neutral goods from capture 
on enemy ships, but permitted the capture of enemy goods wherever found. 
These principles were incorporated into the Jay Treaty. 

3 Martens, Rec, III, p. 439. 4 Ibid., pp. 568, 572. 
5 Ibid., VII, p. 103. 6 Ibid., IV, p. 247. 

7 Ibid., VI, p. 143. 8 Ibid., p. 298. 

9 Ibid., p. 406. 
820 
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conveyed the former immunity without also engaging the latter privi- 
lege." 10 

It has already been noted that this country did not make it a sine 
qua non of its agreements upon the question of neutral rights at sea that 
they be guaranteed unconditionally. Professor Moore cites but five 
treaties in addition to the four above mentioned in which the United 
States followed out the program of the league of the northern neutrality 
and set precedents for the practice in the Crimean War: those of 
1785 with Prussia, 11 1805 with Tripoli, 12 1816 with Algiers, 13 1828 with 
Prussia, 14 and 1836 with Morocco. 15 In 1860 the same provisions 
appeared in a treaty with Venezuela. 16 

The treaty of 1785 with Prussia contained the following article: 

"If one of the contracting parties should be engaged in war with any 
other Power, the free intercourse and commerce of the subjects or 
citizens of the party remaining neuter with the belligerent Powers 
shall not be interrupted. On the contrary, in that case as in full 
peace, the vessels of the neutral party may navigate freely to and 
from the ports and on the coasts of the belligerent parties, free vessels 
making free goods, insomuch that all things shall be adjudged free 
which shall be on board any vessel belonging to the neutral party, 
although such things belong to an enemy of the other. . . . 17 

Benjamin Franklin had tried in vain two years earlier to have the 
principle of complete immunity embodied in the treaty with Great 
Britain. As Bentwich says, he was the "originator of the movement in 
practical politics." 18 He represented a new nation with a small navy 
and unlimited commercial potentialities. In 1785 he was negotiating 
with Frederick the Great, who derived satisfaction from being regarded 
as a reformer so long as the reputation cost him nothing. Article XII of 

10 The Law of Nations, p. 335. 

11 Martens,. Bee, IV, p. 42. 

12 Malloy, Treaties between the United States and other Powers (Washington, 
1910), II, p. 1788. 

13 Martens, Nouveau Recueil, V, Supplement, p. 6. 

14 Ibid., VII, 2, p. 615. 

16 Ibid., XIII, p. 685; see J. B. Moore, Digest of International Law (Wash- 
ington, 1906), 7, p. 435. 
18 Malloy, II, p. 1845. 
» Martens, Bee, IV, p. 42. 
18 War and Private Property (London, 1907), p. 85. 
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the treaty above quoted placed it in the small class of treaties signed up to 

that time which exhibited special consideration for neutral rights. Article 

XXIII, however, is the one which makes the treaty unique; it reads: 

If war should arise between the two contracting parties, the merchants 
of either country then residing in the other shall be allowed to remain 
nine months to collect their debts and settle their affairs, and may 
depart freely, carrying off all their effects without molestation or 
hindrance. . . . And all merchant and trading vessels employed in 
exchanging the products of different places and thereby rendering the 
necessaries, conveniences, and comforts of human life more easy to be 
attained and more general shall be allowed to pass free and unmolested; . . . 19 

The treaty of 1785 expired by its own limitations in October, 1796. 
Three years later Prussia and the United States entered into a second 
treaty, Article XII of which reads: 

Experience having proved that the principle adopted in the twelfth 
article of the treaty of 1785, according to which free ships make free 
goods, has not been sufficiently respected during the last two wars, 
and especially in that which still continues, the two contracting 
parties propose, after the return of a general peace, to agree, either 
separately between themselves or jointly with other Powers alike 
interested, to concert with the great maritime Powers of Europe 
such arrangements and such permanent principles as may serve to 
consolidate the liberty and safety of the neutral navigation and 
commerce in future wars. And if in the interval either of the con- 
tracting parties should be engaged in a war to which the other should 
remain neutral, the ships of war and privateers of the belligerent 
Power shall conduct themselves toward the merchant vessels of the 
neutral Power as favorably as the course of the war then existing 
may permit, observing the principles and rules of the law of nations 
generally acknowledged. 20 

Article XXIII remained as in the treaty of 1785 only as far as the 
section providing for complete immunity, which was excluded in its 
entirety. 21 

19 Martens, Bee., IV, p. 47. (Italics by the writer.) 

20 Ibid., VI, pp. 676-8. This latter section appears to permit of action under 
the "English rules" or even of the extreme practice to which the application of 
the rule of hostile infection (enemy ships, enemy goods; enemy goods, enemy 
ships) led. 

21 Ibid., pp. 686-8. This fact Oppenheim overlooks when he corrects Perels 
and declares that Article XII of the treaty of 1828 expressly adopts the immunity 
of private property by renewing the twenty-third article of the treaty of 1799. 
See his International Law, II, p. 221, note 2. Westlake has a similar misstate- 
ment, — International Law, II, p. 129. 
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To complete the survey of the three treaties with Prussia it is neces- 
sary to quote from that of 1828. Article XII therein provides: 

The twelfth article of the treaty of amity and commerce concluded 
between the parties in 1785, and the articles from the thirteenth to 
the twenty-fourth inclusive, of that which was concluded at Berlin 
in 1799, with the exception of the last paragraph in the nineteenth 
article, relating to treaties with Great Britain, are hereby revived 
with the same force and virtue as if they made part of the context 
of the present treaty. 22 

This provision, therefore, includes Article XIII of the treaty of 1799> 
repeated from that of 1785, stipulating that contraband shall not be 
confiscable upon the ships of either party, but shall be subject to requi- 
sition. It leaves the neutral flag inviolable even for the carriage of 
contraband, thereby going a step beyond the future Declaration of 
Paris, but it does not revive the immunity of enemy property provided 
for by the treaty of 1785. 

Under pressure the United States plenipotentiary agreed to Article 
XVII of the treaty with England of 1794, by which "if any property 
of an enemy should be found on board of such vessel [of the other party 
being neutral], that part only which belongs to the enemy shall be made 
prize, and the vessel shall be at liberty to proceed with the remainder 
without any impediment." 23 This article expired October 28, 1807, 24 
and it has not been renewed; neither do provisions concerning this 
question appear in any subsequent treaties of the United States with 
Great Britain. 

Not only, however, has the United States partially sacrificed its doc- 
trine of immunity by consenting to numerous treaties which permit the 
capture of neutral property in the ships of enemies; 26 but it has intro- 
duced into a number of treaties the principle of reciprocity according 

22 Martens, N. B., VII, 2, pp. 619-620. For a convenient source, containing 
the three treaties in English, see Malloy, Treaties, etc., II, pp. 1477-1501; also 
Niemeyer, Urkundenbuch zum Seekriegsrecht (Berlin, 1913), I, pp. 22-34. 

28 Martens, Rec., V, p. 672. 

24 Malloy, I, p. 601, note A. 

26 For list of United States treaties containing the so-called Dutch principles, 
see Moore, Digest, VII, p. 436; also in Hall, International Law, 6th ed., p. 693, 
note. Hall is in error in including our treaty of 1854 with Russia; see Malloy, 
II, p. 1520. 
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to which free ships are to mean free goods only in cases where the 
enemy grants the same privilege to neutrals. The treaty with Spain of 
1819 contains an article to that effect. It reads: 

With respect to the 15th article of the same treaty of friendship, 
limits, and navigation of 1795, in which it is stipulated that the flag 
shall cover the property, the two high contracting parties agree 
that this shall be so understood with respect to those Powers who 
recognize this principle; but if either of the two contracting parties 
shall be at war with a third party, and the other neutral, the flag 
of the neutral shall cover the property of enemies whose government 
acknowledge this principle, and not of others. 26 

The same provision occurs in the treaty with Colombia of 1824, 27 
in that with Central America of 1825, 28 and in other treaties as late as 
that of 1871 with Italy, 29 and that of 1887 with Peru. 30 The reciprocity 
provision occurs both in treaties which confer immunity upon neutral 
property in enemy ships and in treaties which permit its capture and 
condemnation. In six treaties of the United States: those with Russia 
of 1854; 31 the Two Sicilies, 1855 ; 32 Peru, 1856; 33 Bolivia, 1858; 34 
Hayti, 1864; 35 and the Dominican Republic, 1867, 86 reciprocity is 
demanded, but in milder terms. The treaty of 1854 with Russia by 
Article III provides: 

26 Martens, Bee., Supp., IX, Pt. 1, p. 343; Malloy, II, p. 1656. Professor 
Moore states that a similar stipulation existed in the treaty with France of 1778. 
Digest, VII, p. 436. The writer is unable to discover such a stipulation in the 
treaty. Article XXIII provided: "It shall be lawful for all and singular the 
subjects of the Most Christian King, and the citizens, people, and inhabitants of 
the said United States, to sail with their ships with all manner of liberty and secur- 
ity, no distinction being made who are the proprietors of the merchandizes laden 
thereon, from any port to the places of those who now are or hereafter shall be 
at enmity with the Most Christian King or the United States. . . . And it is 
hereby stipulated that free ships shall also give a freedom to goods, and that every- 
thing shall be deemed to be free and exempt which shall be found on board the 
ships belonging to the subjects of either of the confederates, although the whole 
lading or any part thereof should appertain to the enemies of either, contra- 
band goods being always excepted." See Martens, Bee, II, p. 597. 

27 Martens, N. B., Supp., X, 2, p. 994. 28 Ibid., p. 832. 

29 Ibid., Nouveau Becueil Gintral, I, p. 57. 30 Ibid., XXII, p. 63. 

81 Ibid., XVI, 1, p. 572. 32 Ibid., p. 570. 

38 Ibid., XVII, 1, p. 191. 34 Malloy, I, p. 114. 

36 Ibid., p. 926. 36 Ibid., p. 408. 
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It is agreed by the high contracting parties that all nations which 
shall or may consent to accede to the rules of the first article of this 
convention [that free ships make free goods} by a formal declaration 
stipulating to observe them, shall enjoy the rights resulting from such 
accession as they shall be enjoyed and observed by the two Powers 
signing this convention. 

Article XIX of the treaty of 1864 with Hayti engages the contracting 
parties " to apply these principles to the commerce and navigation of 
all such Powers and States as shall consent to adopt them as perma- 
nent and immutable." The same provision occurs in the treaty with 
the Dominican Republic, 1867, Article XV. 

Secretary of State Madison declared the position of the United 
States to Mr. Armstrong, Minister to France, on March 14, 1806: 

The United States cannot, with the same consistency as some other 
nations, maintain the principle [that free ships make free goods] as 
already a part of the law of nations, having on one occasion admitted 
and on another stipulated the contrary. They have, however, invari- 
ably maintained the utility of the principle, and whilst as a pacific 
and commercial nation they have as great an interest in the due 
establishment of it as any nation whatever, they may with perfect 
consistency promote such an extension of neutral rights. 87 

His references are undoubtedly to the treaties of 1799 with Prussia 
and of 1794 with Great Britain. 

The reply of Mr. Jefferson, when Secretary of State, to M. Genet, 
July 24, 1793, which has become a classic for the expression of the Ameri- 
can view, is but one of a large number of declarations by American 
officials, judges, and publicists 38 which agree in supporting the Con- 
solato del Mare as the common law on the subject of capture, to be ob- 
served invariably in the absence of treaty stipulations in a contrary sense : 

87 MS. Inst. U. S. Ministers, VI, p. 322; Moore, Digest, VII, p. 440. It may 
be doubted whether Madison could have named a single state whose practice over 
a considerable period of time justified its maintenance of the principle as a rule 
of law. 

38 E.g., James Kent, Commentaries on American Law, 8th ed. (New York, 
1854) I, p. 126: "But neutral ships do not afford protection to enemy's property, 
and it may be seized if found on board of a neutral vessel, beyond the limits of 
the neutral jurisdiction. This is a clear and well settled principle of the law of 
nations." See also Marshall's opinion, The Nereide, 9 Cranch, 388; Scott, Cases, 
p. 885. 
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I believe it cannot be doubted, but that, by the general law of nations 
the goods of a friend found in the vessel of an enemy are free, and 
the goods of an enemy found in the vessel of a friend are lawful 
prize. Upon this principle, I presume, the British armed vessels 
have taken the property of French citizens found in our vessels, in 
the cases above mentioned, and I confess I should be at a loss on 
what principle to reclaim it. It is true that sundry nations, de- 
sirous of avoiding the inconveniences of having their vessels stopped 
at sea, ransacked, carried into port, and detained, under pretense of 
having enemy goods on board, have, in many instances, introduced, 
by their special treaties, another principle between them, that enemy 
bottoms shall make enemy goods and friendly bottoms friendly goods 
— a principle much less embarrassing to commerce and equal to all 
parties in point of gain and loss; but this is altogether the effect of 
particular treaty, controlling, in special cases, the general principle 
of the law of nations, and, therefore, taking effect between such 
nations only as have so agreed to control it. 39 

It may be remarked that the United States was at this time a neutral. 
To emphasize the adherence of the United States to the common law 
when itself at war and overlook its admission of the same principles 
when neutral would be unscientific. Continuously following the 
practice of older nations in its wars, the United States has as consistently 
maintained the value of a free neutral flag. Changing circumstances 
have not altered the tone of official directions to representatives abroad. 
In 1816 Secretary of State Monroe maintained the desirability of 
obtaining a treaty with England which should protect enemy goods in 
United States bottoms from capture, although "the importance of this 
rule is much diminished to the United States by their growth as a mari- 
time Power, and the capacity and practice of their merchants to become 
the owners of the merchandise carried in our vessels." He based his 
opinion upon the fact that the newer rule "would prevent vexatious 
seizures by belligerent cruisers, and unjust condemnations by their 
tribunals from which the United States have sustained such heavy 
losses." 40 

It has already been said that in ten of its treaties the United States 
has stipulated unconditionally for the rule free ships, free goods, while in 

39 American State Papers, For. Eel., I, pp. 166-167. 

40 Monroe to Adams, May 21, 1816, MS. Inst. U. S. Ministers, VIII, p. 61; 
Moore, Digest, VII, p. 441. 
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others it has agreed to the accompanying enemy ships, enemy goods. 
Chief Justice Marshall, in the case of the Nereide, took note of this fact 
after he had summarized a similar situation in the treaties of foreign 
states: 

Do the United States understand this subject differently from other 
nations? It is certainly not from our treaties that this opinion can 
be sustained. The United States have in some treaties stipulated 
for both principles, in some for one of them only, in some that neutral 
bottoms shall make neutral goods, and that friendly goods shall be 
safe in the bottom of an enemy. It is, therefore, clearly understood 
in the United States, so far as an opinion can be formed on their 
treaties, that the one principle is totally independent of the other. 
They have stipulated expressly for their separation and they have 
sometimes stipulated for the one without the other. 41 

The opinion in this case, original with Marshall, is evidence that if 
American courts followed English decisions in the absence of treaty 
clauses, they were quite as careful to take full account of such clauses 
where they existed. 

In 1823, the year in which France, intervening in Spain, temporarily 
dispensed with the right of capture at sea, President Monroe, through 
Secretary of State Adams, instructed American representatives in Europe 
to urge the abolition of capture upon the governments to which they 
were respectively accredited. France was inclined to accede to the 
proposition and Russia expressed sympathy toward it. Great Britain 
refused to entertain or discuss the proposal, which accordingly fell 
to the ground. 

41 9 Cranch, 388 ff., Scott, Cases, p. 887. Marshall in the same case holds 
that neutral property otherwise immune from capture is not rendered confiscable 
by the fact that the merchant vessel transporting it is armed: "It would be 
strange if a rule laid down, with a view to war, in such broad terms as to have 
universal application, should be so construed as to exclude from its operation 
almost every case for which it purports to provide, and yet that not a dictum 
should be found in the books pointing to such construction." He based his 
opinion upon the right of a neutral to transport his goods in the ship of a friend 
and refused to admit that the "differences in the degree of capacity" of the 
carrier to avoid capture and to prevent search could be regarded as restricting the 
complete right of the neutral. His opinion received confirmation in the case 
of the Atalanta (1818), 3 Wheat., 409. It disagreed with that in the English 
case of the Fanny, 1 Dodson, 443. 
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In 1826, in the instructions to the delegates from the United States 
to the Panama Congress, Secretary of State Henry Clay pointed out 
that though motives of self-interest had grown less important, this 
government still maintained its attitude looking toward freeing private 
property from the danger of capture at sea, as it had already been 
freed on land. 42 

President Pierce took immediate advantage of the Franco-British 
agreement of 1854 to send identic propositions to the governments of 
Europe and America for conventions which should incorporate the prin- 
ciples of immunity for neutral goods on enemy vessels and of enemy 
goods on neutral vessels. 43 

The United States had not, however, considered it possible to separate 
the two questions of privateering and capture in 1785 nor in 1823 and 
it acted consistently with its previous attitude in its refusal to accept 
the abolition of privateering so long as the property of its citizens in 
time of war should remain liable to confiscation. The United States 
was in the embarrassing situation of being unable to adhere to the 
rules which it had urged upon other governments. President Pierce 
had pointed out in his annual message in 1854 the danger that would 
attend a renunciation of privateering by a Power with a large mer- 
cantile fleet and a small navy. 44 The arguments and the facts were 
elaborated by Secretary of State Marcy on July 28, 1856, in a com- 
munication to Count Sartiges, the French Minister at Washington, who 
had extended an invitation to this government to adhere to the Decla- 
ration. In his reply Secretary Marcy offered to do so if the first article 
of the Declaration should be amplified so as to provide that "the private 
property of subjects or citizens of any one of the belligerent Powers 
shall not be subject to seizure by the vessels of the other unless it con- 
sist of contraband of war." m Russia promised to support this proposal 
if it should become "the subject of deliberation in common among the 
Powers"; 46 France, Prussia, Holland, and Sardinia were inclined to 

42 C. H. Butler, "Immunity of Private Property," Report of 18th Confer- 
ence of the International Law Association (London, 1900). 

43 Richardson, Messages, V, p. 275. 

44 Ibid., p. 276. 

46 British and Foreign State Papers, 55, pp. 589-599. 

46 MS. Inst. Prussia, XIV, p. 239; Moore, Digest, VII, p. 566. 
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favor it; 47 the opposition of the British Government prevented a 
reply from that country until, upon the accession of Buchanan to the 
presidency, negotiations were ordered suspended, and they were not 
resumed during his term of office. 48 Yet in 1858 the treaty of the United 
States with Bolivia was so framed as to admit of a later amendment 
abolishing the right of capture. 49 And in 1859 the Department of 
State announced to the great Powers that : 

With respect to the protection of the vessel and cargo by the flag 
which waves over them, the United States look upon that principle 
as established, and they maintain that belligerent property on board 
a neutral ship is not liable to capture; and from existing indications 
they hope to receive the general concurrence of all commercial Powers 
in this position. ... It is not necessary that a neutral Power should 
have announced its adherence to this declaration in order to entitle 
its vessels to the immunity promised. Because the privilege of being 
protected is guaranteed to belligerents, co-parties to that memorable 
act, and protects their property from capture wherever it is found on 
board a vessel not engaged in hostilities . . . such an immunity 
withheld from this country would in fact operate as a premium, 
granted to other nations, and would be almost destructive of that 
important branch of our national industry, the carrying trade. 80 

On April 24, 1861, Secretary Seward sent to the ministers of the 
United States in Great Britain, France, Russia, Prussia, Austria, 
Belgium, Italy, Denmark, and Holland drafts of conventions according 
to the terms of which this government would consent to adhere to the 
Declaration of Paris. 61 The accompanying notes stated that : "the Presi- 
dent adheres to the opinion expressed by my predecessor, Mr. Marcy, 
that it would be eminently desirable for the good of all nations that the 
property and effects of private individuals, not contraband, should be 
exempt from seizure and confiscation by national vessels in maritime 
war." But as "Europe seems once more to be on the verge of quite 
general wars," and as " a portion of the American people have raised 

47 MS. Inst. Portugal, XIV, p. 185; Moore, Digest, VII, p. 567. For replies 
to Marcy's proposal and general discussion of the effect it produced in foreign 
countries, see Niemeyer, Urkundenbuch, I, pp. 69-121. 

« MS. Inst. Great Britain, XVII, p. 71; Moore, Digest, VII, p. 567. 

49 Malloy, I, p. 114. 

60 MS. Inst. France, XV, 455; Moore, Digest, VII, p. 450. 

51 Moore, Digest, VII, pp. 570-573. 
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the standard of insurrection and, through their organs, have taken the 
bad resolution to invite privateers to prey upon the peaceful commerce 
of the United States, prudence and humanity combine in persuading 
the President, under the circumstances, that it is wise to secure the 
lesser good offered by the Paris Congress, without waiting indefinitely 
in hope to attain the greater one. ..." 

President Lincoln's proffer of adherence was prompted by his desire 
that foreign Powers should treat the Confederate privateers as pirate 
ships. When Great Britain and France recognized the "insurgents" 
as "belligerents," and declared that it would be essential to introduce 
into their conventions with the United States a declaration of non- 
intention to become implicated in the internal conflict in the latter 
country, Secretary Seward terminated negotiations, expressing the 
hope that within the near future they might be reopened with increased 
prospect of success. 62 Six years later as circumstances were adjudged 
unfavorable, the same Secretary of State declined to submit the Marcy 
amendment to the consideration of the Powers, though urged to do 
so by the Italian Government. 63 

In the War of 1812 there was no accepted rule among the nations 
which protected neutral property in enemy ships, so that the instructions 
of the United States Government to its naval officers to destroy enemy 
merchant vessels could be carried into effect without placing the govern- 
ment under obligation to pay large indemnities, and without an evasion 
of the rule above mentioned. In the War of the Rebellion, Confederate 
armed vessels were careful to respect the ships of neutrals, but they 
sank and burned the ships of enemies without scruple. The practice 
of the Southern Confederacy showed it to be undeniable that the 
power to destroy the vessels of enemies before adjudication in a court 
of prize was extremely dangerous, in view of the latitude within which 
a belligerent could interpret "necessity." 

62 For the negotiations of the United States concerning the Declaration of 
Paris, see Moore, Digest, VII, pp. 561-583. Mr. Seward interpreted the proposed 
qualifying declaration to mean that the Powers "should be at liberty to recognize 
the United States rebels as a maritime Power equal under the Treaty of Paris to 
the United States themselves." MS. notes to Italy, VI, p. 344, 1867; Moore, 
Digest, VII, p. 467. 

63 MS. Inst. Prussia, XIV, p. 504; Moore, Digest, VII, p. 467. 
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The United States Government was not bound in the Civil War to ob- 
serve the Declaration of Paris. The goods of enemies in neutral vessels 
might therefore have been captured and confiscated without necessity 
for the development of the doctrine of continuous voyage, which had 
been applied to a slight extent in the Crimean War. The Government 
of the United States chose, however, to observe the Declaration. 64 

The cases of the Bermuda, 66 the Stephen Hart, M the Springbok, " 
and the Peterhoff, 6S are familiar to all students of the history of the 
doctrine of continuous voyage. Chief Justice Chase handed down the 
decisions in the first two cases together. The cargoes of both were 
condemned in their entirety, part as being contraband ostensibly 
destined to neutral ports, but actually intended for belligerent ports, 
the remainder as being consigned to the same persons as were the real 
consignees of the contraband goods. The ships were also condemned 
on the ground that the contraband shipment was made with the con- 
sent of the owners, given in fraud of belligerent rights. 

The cargo of the Springbok was condemned for attempt to run the 
blockade, the court through the Chief Justice declaring its belief that 
the owners of the cargo intended that it should be transshipped at 
Nassau into some vessel more likely than the Springbok to succeed in 
reaching safely a blockaded port, holding that the voyage from London 
to the blockaded port was, as to cargo, both in law and in the intent of 
the parties, one voyage; and that the liability to condemnation, if 
captured during any part of that voyage, attached to the cargo from 
the time of sailing." 69 The ship was released as having been engaged 
in a bona fide voyage to the port of Nassau. It is of great interest to 
note that in this case the court clearly laid down the application of the 
continuous voyage doctrine to any sorts of cargoes when their ultimate 
destination was a blockaded port. Although the Chief Justice takes 
note of the fact that only a small part of the cargo is absolute contra- 
band, he immediately says: 

But we do not now refer to the character of the cargo for the pur- 
pose of determining whether it was liable to condemnation as contra- 
band, but for the purpose of ascertaining its real destination; for, we 

54 Moore, Digest, pp. 570-574. M Wallace, III, pp. 514-559. 

58 Ibid., pp. 559-560. " Ibid., V, pp. 1-28. 

58 Ibid., pp. 28-62. 69 Ibid., V, p. 28. 
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repeat, contraband or not, it could not be condemned if really destined 
for Nassau and not beyond; and, contraband or not, it must be 
condemned if destined to any rebel port, for all rebel ports were under 
blockade. 60 

The Peterhoff case resembled the cases above discussed in that the 
vessel was neutral and was carrying a mixed cargo of contraband and 
noncontraband goods between neutral ports under circumstances which 
indicated that at least the contraband was intended to reach persons 
within the Confederacy. It differed from those cases in that the second 
part of the transport was to be accomplished overland. Instead of 
transshipping the cargo at some West Indian port, thence to take the 
chance of capture in attempting to run the blockade of the Southern 
ports, the consignors intended to unload it at the Mexican port of 
Matamoras, across the Rio Grande from Brownsville in Texas. 

The Chief Justice condemned the contraband goods and those which 
belonged to the owner of the contraband. The ship and the remainder 
of the cargo were released. The court pointed out that the Rio Grande 
was a boundary river, preserved by treaty from blockade. Hence 
"neutral commerce with Matamoras, except in contraband, was entirely 
free." 61 As Brownsville lies farther up the river than the blockading 
vessels [could] navigate, the question before the court narrowed down 
to this: Did "an ulterior destination to the rebel region which we now 
assume as proved [affect] the [neutral] cargo of the Peterhoff with 
liability to condemnation"? 62 

The answer of the court was an emphatic negative. The principles 
laid down in the Bermuda and similar cases were reaffirmed, biit by 
reference to precedent in the cases of the Stert, 63 the Ocean, H and the 
Jonge Pieter, 66 the "lawfulness of neutral trade to or from a blockaded 
country by inland navigation or transportation" was established. 66 
This portion of the opinion is of practical value to those who are to-day 
studying the embargo which Great Britain has placed over all sorts 
of goods entering neutral ports near to Germany, when the goods 

60 Wallace, V, p. 26. « Ibid., p. 54. 

62 Ibid. « Robinson, IV, p. 65. 

M Ibid., Ill, p. 297. « Ibid., IV, p. 79. 
66 Wallace, V, p. 56. 
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cannot be proved to be for consumption within the neutral countries. 
The learned Chief Justice said: 

Trade with a neutral port in immediate proximity to the territory 
of one belligerent is certainly very inconvenient to the other. Such 
a trade, with unrestricted inland commerce, between such a port and 
the enemy's territory, impairs undoubtedly and very seriously impairs 
the value of a blockade of the enemy's coast. But in cases such as 
that now in judgment, we administer the public law of nations, 
and are not at liberty to inquire what is for the particular advantage 
or disadvantage of our own or another country. We must follow 
the lights of reason and the lessons of the masters of international 
jurisprudence. * 7 

On another page these "lessons" are thus summarized: 

. . . Contraband merchandise is subject to a different rule in respect 
to ulterior destination than that which applies to merchandise not 
contraband. The latter is liable to capture only when a violation of 
blockade is intended; the former when destined to the hostile country, 
or to the actual military or naval use of the enemy, whether block- 
aded or not. The trade of neutrals with belligerents in articles not 
contraband is absolutely free unless interrupted by blockade; the 
conveyance by neutrals to belligerents of contraband articles is always 
unlawful, and such articles may always be seized during transit by 
sea. Hence, while articles, not contraband, might be sent to Mata- 
moras, and beyond to the rebel region, where the communications 
were not interrupted by blockade, articles of a contraband char- 
acter, destined in fact to a State in rebellion, or for the use of the 
rebel military forces, were liable to capture though primarily destined 
to Matamoras. 68 

These four decisions may be thus epitomized: Noncontraband 
goods being transported in neutral ships toward neutral ports may be 
captured and confiscated if their ultimate destination may be presumed 
to be a blockaded port; such goods may not be confiscated when the 
continuance of the voyage is to be inland. The Supreme Court advanced 
a considerable distance toward the abrogation of the rule of free ships, 
free goods, but it did not go the whole way. 

The high contracting parties agree that, in the unfortunate event 
of a war between them, the private property of their respective citizens 
and subjects, with the exception of contraband of war, shall be exempt 
from seizure, on the high seas or elsewhere,, by the armed vessels or 

67 Wallace, V, p. 57. 68 Ibid., p. 59. 
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by the military forces of either party; it being understood that this 
exemption shall not extend to vessels and their cargoes which may 
attempt to enter a port blockaded by the naval forces of either party. 69 

This article of the treaty between the United States and Italy 
of February 26, 1871, marks it as the only international agreement now 
in effect that provides for complete immunity of non-offending private 
property. It is the logical result of the identical tendencies of the 
two countries in this respect, but its importance can hardly become 
great in practice. Its significance lies in its attestation that the principle 
it embodies is worthy of a place in the agreements of two important 
Powers. 

In 1880 Secretary of State Evarts notified the Government of 
Peru, at war with Chile, that the treaty of 1870 which provided for the 
freedom of the neutral flag covered the cases which Peru was threatening 
to exempt from its operation. 70 Chile was exporting cargoes of nitrate 
from a section of the Peruvian coast which she had occupied and which 
Peru refused to regard as beyond her jurisdiction. Mr. Evarts declined 
to admit the possibility of legal seizures of American vessels carrying 
such nitrate. 

In the recent war with Spain we necessarily enforced the rule of 
capture, as there was no response to our proclamation that we would 
not resort to privateering; and, as the implied retention of that 
right by Spain rendered our commerce subject to capture, we were 
bound to reserve and exercise every right of war as against our 
enemies. 71 

Spain, however, failed to make any captures of American merchantmen, 
and it would seem that the United States allowed to pass an excellent 
opportunity for putting into operation the liberal doctrine it has been 
urging for more than a century. 72 

On April 26, 1898, President McKinley declared that the neutral 
flag should cover enemy goods not contraband, and that neutral goods, 

69 Martens, N. B. G., I, p. 57. 

70 Ibid., p. 97. 

71 C. H. Butler, "Freedom from Capture of Private Property at Sea," North 
American Keview, 168, 1899, p. 57. 

72 Two considerations hindered such action: (1) the comparative weakness 
of the Spanish navy was not realized; and (2) no preliminary arrangement had 
been effected regarding prize money. 
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except contraband, should not be liable to confiscation under the enemy's 
flag. 73 Three days earlier Queen Marie Christina issued a decree, 
Article III of which read: 

Notwithstanding that Spain is not bound by the declaration signed in 
Paris on the 16th of April, 1856, as she expressly stated her wish not 
to adhere to it, my government, guided by the principles of inter- 
national law, intends to observe and hereby orders that the following 
regulations for maritime law be observed: 

(a) A neutral flag covers the enemy's goods except contraband 
of war. 

(6) Neutral goods, except contraband of war, are not liable to 
confiscation under the enemy's flag. 74 

The peculiar situation of war between the two more important of 
the three Powers that had not signed the Declaration of Paris provided 
an opportunity for demonstrating the attitude of both Powers to the 
four rules of the Declaration. 76 The action of Spain and the United 
States afforded striking evidence in support of the legal character 
of those famous rules. 

The important cases in American prize courts arising out of this 
war involved the question of blockade. 76 The case of the Carlos F. 
Roses involved the determination of the enemy or neutral character of 
the cargo of a Spanish vessel, the court basing its decision upon the 
President's proclamation. 77 In the case of the Spanish steamer Rita, 
condemned as enemy property, the court referred to the efforts of the 
American Government toward a milder treatment of privately owned 
ships and cargoes. 78 

Article IV of the President's proclamation already cited extended 
to Spanish vessels in American ports a thirty- day period for loading and 
departing, and guaranteed immunity from capture if such ships were 

73 Foreign Eelations of the United States, 1898, p. 772. 

74 Ibid., p. 774. 

76 Spain and Mexico definitively adhered to the Declaration of Paris in 1908 
and 1909 respectively; see Holland, Letters on War and Neutrality, p. 65. 

76 E. J. Benton, International Law and Diplomacy of the Spanish-American 
War (Baltimore, 1908), p. 178, notes that three Spanish merchantmen were de- 
stroyed by a cruiser of the United States, but that the destruction was justified 
by the authorities on the grounds that the ships were transports. 

77 177 U. S. 655; Scott, Cases, p. 637. 

78 Moore, Digest, VII, p. 470. 
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able to furnish the proper papers. The Spanish decree afforded but 
five days and did not specify for safety from capture of vessels leaving 
within that time and met on the high seas. And whereas this govern- 
ment guaranteed immunity to Spanish merchant vessels which, prior 
to April 21, 1898, had sailed from any foreign port bound for any port 
or place in the United States, the immunity to operate not only while 
such vessels were proceeding toward and discharging cargo in such port 
or place, but also while they were proceeding toward any unblockaded 
port, after leaving the port of discharge, Spain made no mention of 
similar action toward the vessels of this country. 79 

In his annual message, December, 1898, President McKinley asked 
for authority "to correspond with the governments of the principal 
maritime Powers with a view of incorporating into the permanent law 
of civilized nations the principle of the exemption of all private property 
at sea, not contraband of war, from capture or destruction by belligerent 
Powers." 80 In spite of our rapid conquest of the seas, American com- 
merce had lost heavily through the rise of insurance rates. "... One 
well known shipping firm in New York City paid during the brief 
period of war over sixty thousand dollars in war premiums, and the 
aggregate amount of such premiums, according to shippers well informed 
as to the actual facts, far exceeded the value of all the Spanish merchant- 
men captured by our Navy under the general rules of maritime war- 
fare." 81 As the major portion of the enlarged premiums was paid to 
foreign firms, the President had good foundation for his statement that: 
" The experience of the last year brings forcibly home to us a sense of 
the burdens and waste of war." Congress did not take final action 
upon resolutions of both houses in the sense urged by the President's 
message, but it removed an important obstacle to later freedom of 
action by abolishing prize money, a step which the Navy did not 
hinder. 82 

79 The American proclamation did not provide for the loading of such vessels 
nor for immunity for Spanish vessels which were proceeding toward neutral 
ports, having begun their voyages prior to April 21, 1898. See the case of the 
Buena Ventura, 175 U. S. 384. 

80 Senate Journal, 55th Congress, 3d Session, p. 4 ff. 

81 Butler, "Freedom from Capture," etc., N. A. R., 168, 1899, p. 55. 

82 U. S. Statutes at Large, 55th Congress, 30, c. 413, p. 1007. 
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The attitude of Congress encouraged President McKinley and Sec- 
retary Hay to instruct our representatives to the First Hague Con- 
ference to lay before that body the claims of the principle of immunity. 
There, as the subject was not upon the program of the Conference, 
the efforts of the American delegation, headed by Honorable Andrew 
D. White, succeeded only to the extent that the Conference listened to 
the memorial and expressed the wish that the question be referred to 
a subsequent conference for consideration. 83 

In 1903 President Roosevelt in his annual message advocated the im- 
munity of non-offending private property at sea as a measure necessary 
to bring maritime warfare to the standard of humanity practiced in 
war on land. Congress accordingly, by joint-resolution, declared it to 
be "desirable in the interest of uniformity of action by the maritime 
states of the world in time of war, that the President endeavor to bring 
about an understanding among the principal maritime Powers, with a 
view of incorporating into the permanent law of civilized nations the 
principle of the exemption of all private property at sea, not contraband 
of war, from capture or destruction by belligerents." ** 

At the Second Hague Conference this government crowned its con- 
tinuous record of agitation for immunity by instructing its delegates 
to submit the question to the Conference. 86 The Russian program of 
April 13, 1906, included the subject. 86 The consideration of the reform 
was initiated on June 28, 1907, by an address of Mr. Joseph H. Choate, 
in which the record of international theory and practice in the preceding 
century was outlined and discussed. 87 The proposition of the United 
States, the most sweeping of the ten offered to the Conference, was: 

The private property of all citizens or subjects of the signatory 
Powers, with the exception of contraband of war, shall be exempt from 
capture or seizure on the high seas or elsewhere by the armed vessels 

83 Foreign Relations, 1899, pp. 511-520; J. B. Scott, Hague Peace Conferences 
(Baltimore, 1909), I, pp. 65, 699-700; II, pp. 9, 24, 71, 79; La Confirence Inter- 
nationale de la Paix (The Hague, 1899), pt. I, pp. 31-33. 

84 Congressional Record, 58th Cong., 2d Sess., Apr. 28, 1904, p. 58. 
86 Scott, H. P. C, II, pp. 192-194. 

86 Ibid., pp. 176-177. 

87 La Deuxieme Confirence Internationale de la Paix (The Hague, 1907), 
Actes et Documents, III, pp. 776-779. 
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or by the military forces of any of the said signatory Powers. But 
nothing herein contained shall extend exemption from seizure to 
vessels and their cargoes which may attempt to enter a port block- 
aded by the naval forces of any of the said Powers. 

The delegations of Austria-Hungary, Brazil, China, Italy, Norway, 
and Sweden expressed adherence to the American proposal. Those 
of Germany, Portugal, and Russia expressed the desire to see a concurrent 
determination of the questions of contraband and blockade. Great 
Britain's delegates declined to consider immunity unless a general 
agreement to respect private property would lead to a reduction of 
armaments. Argentina and Colombia desired to see capture maintained. 
When the vote was taken eleven states of the forty-four did not respond; 
twenty-one declared for, eleven against the proposition; while one 
state abstained from voting. The commission, therefore, was unable 
to present it as a convention for the consideration of the Conference. 88 

The record of fact is distinctly creditable to the United States. 
Compelled by circumstances beyond its control to act upon the ancient 
rules of prize, it has stood alone amongst governments in making it 
a feature of its policy in all the changing conditions of its commercial 
and naval power to urge upon other states the complete exemption of 
private property from capture at sea, always excepting cases of con- 
traband and blockade. It has consistently evidenced its belief that 
the logical consequence of the limitations already imposed upon the 
right of capture is the complete immunity of all private property from 
capture. 

Harold Scott Quigley. 

88 La Deuxieme Conference Internationale de la Paix (The Hague, 1907), 
Actes et Documents, I, pp. 245-250. 



